IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| RIS OCASI O ) Cl VIL ACTI ON
. )

OCVEN LOAN SERVI CI NG, LLC, :
et al. : NO. 07-5410

VEMORANDUM

Bartle, C. J. July 23, 2008
Plaintiff Iris QOcasio ("CQcasio") brings this action in
whi ch she all eges that she was a victimof predatory practices in
connection with a residential nortgage |loan. She is suing
def endants Anerican Business Credit, Inc. and Anerican Business
Credit Corporation, the originating | enders; COcwen Loan
Servicing, LLC ("Ccwen"), the |loan servicer; and the Bank of New
York ("BONY"),! the nortgage assignee. (casio seeks the
rescission of the loan as well as nonetary and other relief.
Before the court are the notions of defendants Ccwen and BONY
("movi ng defendants”) to dismss Counts I-VI, IX XIIl and XIV of
plaintiff's Second Anended Conpl ai nt under Rules 12(b)(6) and
9(b) of the Federal Rules of Cvil Procedure, and for a nore
definite statenent of the remainder of plaintiff's Counts under

Rule 12(e).

1. BONY was incorrectly denom nated in the Conplaint as the
"Bank of New York Mellon Corporation.”



Ccasio's initial conplaint was filed on Decenber 24,
2007. She pl eaded a variety of origination-based clains against
her originating | enders and defendant GCcwen. In response to a
nmotion to dismss filed by Ccwen, Ccasio filed a First Amended
Conmpl ai nt on February 28, 2008. The First Amended Conpl ai nt
purported to bring seventeen causes of action, all against her
originating | enders and defendant Ccwen. In response to a second
notion to dismss filed by Gcwen, Ccasio filed the Second Arended
Conpl ai nt, which reduced the nunber of causes of action agai nst
the original defendants to fourteen and added BONY as a
def endant .

In the Second Anended Conpl ai nt, Ccasio asserts clains
agai nst all defendants for violations of the follow ng statutes:
(1) Truth-in-Lending Act ("TILA"), 15 U.S.C. 8§ 1601, et seq., in
Count 1; (2) Home Omnership and Equity Protection Act ("HOEPA"),
15 U.S.C. § 1639, which anended the TILA, in Count II; (3) Real
Estate Settl enent Procedures Act ("RESPA"), 12 U S.C. § 2601, et
seq., in Count II1l; (4) Equal Credit Qpportunity Act ("ECOA"), 15
US C 8 1691, et seq., in Count IV; (5 Fair Credit Reporting
Act ("FCRA"), 15 U.S.C. § 1681, et seq., in Count V; (6) Fair
Debt Coll ection Practices Act ("FDCPA"), 15 U S.C. 8§ 1692, et
seq., in Count VI; (7) Pennsylvania's Fair Credit Extension
Uniformty Act ("FCEUA"), 73 Pa. Stat. Ann. § 2270.1, et seq., in
Count VIl; and (8) Pennsylvania's Unfair Trade Practices and
Consuner Protection Law ("UTPCPL"), 73 Pa. Stat. Ann. 8§ 201-2, et

seq., in Count VIII. She additionally asserts a variety of state
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common | aw causes of action: (1) fraud and fraudul ent

m srepresentation, in Count |IX, (2) breach of contract and
warranty, in Count X; (3) negligence, negligent

m srepresentation, and inprovident (negligent) |ending, in Count
Xl; (4) breach of covenant of good faith and fair dealing, in
Count XIl; (5) breach of fiduciary duty, in Count XiIl; and
conspiracy, acting in concert, and aiding and abetting, in Count
XIV.

Ccasio, in her brief in opposition to Ccwen's notion to
di smss, has withdrawn the follow ng clai ns agai nst Ccwen: (1)
RESPA, in Count I11; (2) ECOA, in Count IV; (3) FCRA in Count V;
(4) FDCPA, in Count VI; and (5) breach of fiduciary duty, in
Count XIll. Though Ccasi o does not explicitly wthdraw these
cl ai s agai nst BONY as well, she incorporates in her brief in
opposition to BONY's notion to dism ss the contents of her brief
in response to Ccwen's notion to dismss, which dismsses the
cl ai rs agai nst OCcwen. Further, Ccasio nmakes no attenpt to
counter BONY's argunents that those clains should be di sm ssed
against it. Thus, we will dismss Counts IIl, IV, V, VI and Xl |
of Ccasio's conpl ai nt agai nst both Ccwen and BONY.

We next consider noving defendants' notion to dismss
the clains against themfor failure to state a clai munder Rule
12(b)(6) of the Federal Rules of Civil Procedure. Under Rule
12(b)(6), a claimshould be dism ssed only where it "appears
beyond doubt that the plaintiff can prove no set of facts in

support of the claimwhich would warrant relief.” Cal. Pub.
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Enpl oyees' Ret. Sys. v. Chubb Corp., 394 F.3d 126, 143 (3d Cir

2004) (citation omtted). Al well-pleaded allegations in the
conpl aint nust be accepted as true, and all reasonabl e inferences
are drawn in favor of the non-noving party. |d.

In Counts | and Il, Ocasio seeks rescission of the
| oan, damages, and attorneys' fees under TILA and its sub-part
HCEPA. (Ccasio's clains for statutory or actual damages and
attorneys' fees under TILA and HOEPA are presumably based on
8 1640, which provides for the award of noney damages, i ncl uding
attorneys' fees, against "any creditor who fails to conply with
any requirenment inposed under this part.” Under TILA,

[t]he term"creditor” refers only to a person

who both (1) regularly extends, whether in

connection wth | oans, sales of property or

services, or otherw se, consuner credit which

i s payabl e by agreenent in nore than four

install ments or for which the paynment of a

finance charge is or nmay be required, and (2)

is the person to whomthe debt arising from

the consuner credit transaction is initially

payabl e on the face of the evidence of

i ndebt edness or, if there is no such evidence

of indebtedness, by agreenent.
15 U.S.C. §8 1602(f). Ocasio does not allege that either Ocwen or
BONY satisfies the first condition and clearly neither defendant
satisfies the second. Instead, the Second Amended Conpl ai nt
identifies defendant Anmerican Business Credit, Inc. and Anmerican
Busi ness Credit Corporation as the "originating |enders,"” the
entities initially payable on Ccasio's loan. |In contrast, the
Second Anended Conplaint identifies defendant Ocwen as QOcasio's

| oan "servicer" and BONY as an "assignee." A loan servicer is



not |iable under TILA. 15 U. S. C. 8§ 1641(f); Stunp v. WMC Mortg.

Corp., 2005 W. 645238, 10 (E.D. Pa. 2005) (citations omtted).
Addi tionally, TILA does not permt a claimfor noney danages and

attorneys' fees against assignees such as BONY. |[d. at

§ 1641(c); Brodo v. Bankers Trust Co., 847 F. Supp. 353, 359
(E.D. Pa. 1994).

TI LA does not permt a rescission remedy against an
assignee. However, the statute ordinarily provides a three-day
period fromthe date of closing in which the borrower may rescind
her loan in certain circunstances. 15 U.S.C. § 1635(a). |If,
however, there is a material TILA error nade during the |oan
origination, the three-day period nay be extended to three-years.
Id. at 8§ 1635(f). Specifically, 8 1635(f) provides that if such
a material error exists, "then the obligor's right of rescission
shall expire three years after the date of the consummati on of
the transaction or upon the earlier sale of the property ...."
Here, the conplaint alleges that the date of closing on the |oan
was on or about Septenber 27, 2001. This action was filed on
Decenber 24, 2007, nore than three years |later.

Ccasi o contends that this three-year period constitutes
a statute of limtations and argues that it should be equitably
toll ed under the discovery rule where, as here, there are
al l egations that the defendant actively msled the plaintiff
concerni ng her cause of action. The Suprenme Court has had
occasion to consider the nature of the three-year tine period set

forth in 8 1635(f). |In Beach v. Ocwen Federal Bank, the Court
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unequi vocal ly determ ned that the three-year period is not a
statute of limtations, which refers to the time period for
bringing a lawsuit, but is instead a statute of repose, which
ci rcunscri bes the absolute expiration of the right itself. 523
U S. 410, 419 (1998). The Court expl ai ned:

Section 1635(f) ... takes us beyond any
guestion whether it limts nore than the tine
for bringing a suit, by governing the life of
the underlying right as well. The subsection
says nothing in ternms of bringing an action
but instead provides that the 'right of

resci ssion under the Act shall expire at the
end of the time period. It talks not of a
suit's commencenent but of a right's
duration, which it addresses in ternms so
straightforward as to render any limtation
on the time for seeking a renmedy superfl uous.
There is no reason, then, even to resort to

t he canons of construction that we use to
resol ve doubtful cases, such as the rule that
the creation of a right in the sane statute
that provides a limtation is sone evidence
that the right was neant to be limted, not
just the renedy.

Id. at 417 (citations omtted). GCcasio fails to distinguish, or
even refer to Beach, which we find controls her claimfor
resci ssion under TILA. Thus, Ccasio's claimfor rescission under
TILA is time-barred.

Accordingly, we will dismss Counts | and Il of
Ccasi 0's Second Amended Conpl ai nt agai nst defendants Ocwen and
BONY. 2

2. Ccasio al so seeks to hold Ccwen and BONY vicariously liable
for the acts of the originating | enders under TILA. As we
determne later in this Menorandum that the conspiracy

al | egati ons agai nst Ocwen and BONY shoul d be di sm ssed, Ccasio
cannot rely on that theory to assert vicarious liability.
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Next, Ocwen and BONY argue that Count | X of Ccasio's
Second Anended Conpl ai nt nust be di sm ssed because she has failed
to plead fraud with particularity. Rule 9(b) of the Federal
Rul es of Civil Procedure provides that "In alleging fraud or
m stake, a party nmust state with particularity the circunmstances
constituting fraud or mstake.”" Rule 9(b) requires, at a
mnimum that a plaintiff support her allegations of fraud "with
all of the essential factual background that woul d acconpany 'the
first paragraph of any newspaper story' - that is, the 'who,
what, when, where and how of the events at issue." I|Inre

Rockefeller Center Props., Inc. Sec. Litig., 311 F.3d 198, 217

(3d Gr. 2002) (citing In re Burlington Coat Factory Sec. Litig.

114 F. 3d 1410, 1422 (3d Cir. 1997). "Plaintiffs may satisfy this
requi renent by pleading the date, place or tinme of the fraud, or

t hrough alternative neans of injecting precision and sone neasure

of substantiation into their allegations of fraud.”" Lumyv. Bank
of Am, 361 F.3d 217, 224 (3d Gr. 2004) (citations and interna
guotations omtted). "Plaintiffs also nust allege who nmade a

m srepresentati on to whom and the general content of the

m srepresentation.”™ [1d.

Ccasi o contends that she has properly pleaded her
clainms of fraud agai nst OCcwen and BONY. She points to the
foll owi ng paragraphs in the Second Arended Conpl ai nt:

19. Defendants charged an additional escrow

fee of $168.40 from around Decenber 2005
t hrough Decenber 2006



20. In or around March 2007, Defendants
changed the escrow charge to $73. 14.

21. Defendants added an unexpl ai ned (and

i nexpl i cable) charge for "Optional MM Sign
and Drive" that was $24.90 fromin or around
Cct ober 2005 t hrough January 2006.

22. Anot her charge that Defendant added was
an unexpl ai ned (and i nexplicable) financial

i nsi der charge of $12.95 in or around
Novenber 2006 through Decenber 2006.

* * *

29. Additionally, Defendants now assert that

the loan contains a fifteen (15) year term

with an original principle [sic] of

$28, 000. 00.

Ccasio's allegations of fraud fall short of the Rule 9(hb)
standard. She has not put defendants Ocwen or BONY on notice of
the precise m sconduct with which they are charged and has not
"inject[ed] precision and sonme nmeasure of substantiation” into
her allegations. Lum 361 F.3d at 224. W wll dismss Count |X
of the Second Anmended Conpl ai nt agai nst defendants Ocwen and

BONY.

OCcwen and BONY al so nmaintain that Ccasio has failed to
state a claimfor conspiracy in Count XV of her Second Anmended
Conmplaint. To state a claimfor common |aw civil conspiracy
under Pennsylvania law, a plaintiff nust allege: "(1) a
conbi nation of two or nore persons acting with a conmon purpose
to do an unlawful act or to do a lawful act by unlawful neans or
for an unlawful purpose; (2) an overt act done in pursuance of

t he comon purpose; and (3) actual |legal danmage.” Smth v.

Wagner, 588 A.2d 1308, 1311-12 (Pa. Super. 1991) (citations
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omtted); Fleet Nat'l Bank v. Boyle, 2005 U.S. Dist. LEXIS 44036,

*46 (E.D. Pa. Sept. 12, 2005). It is not necessary that the
plaintiff allege "specifically the time, place or date for a
conspiratorial neeting or the precise date on which the
conspiracy was entered.” Smth, 588 A 2d at 1312 (citations
omtted). However, "[p]roof of malice, i.e., an intent to

injure, is an essential proof of a conspiracy.” Skipworth v.

Lead I ndus. Ass'n, Inc., 690 A 2d 169, 174 (Pa. 1997) (citation

omtted). OCcasio' s allegations regarding conspiracy consi st
entirely of the followi ng sentence: "At all tines nmaterial,

Def endants acted conspiratorially, in concert, and/or aiding and
abetting each other to perpetrate harnms and/or m sconduct."”

Pl."s 2nd Am Conpl. at § 74. Plainly, this bare allegation does
not meet even the m ninmumrequirenments for a claimof conspiracy.
Count XIV of the Second Anended Conplaint will be dism ssed

agai nst Ccwen and BONY.

Finally, we address the notions of Ccwen and BONY for a
nore definite statement under Rule 12(e) of the Federal Rul es of
Cvil Procedure as to Qcasio's remaining clains in the Second
Amended Conplaint. Rule 12(e) provides that "[a] party may nove
for a nore definite statenment of a pleading to which a responsive
pl eading is allowed but which is so vague or anbi guous that the
party cannot reasonably prepare a response.” Because the federal
courts enploy a liberal systemof notice pleading in which
pl eadi ngs will be construed to do substantial justice, notions

for a nore definite statement are sparingly granted. Fed. R
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Cv. P. 8(e); Schaedler v. Reading Eagle Publ'n, Inc., 370 F.2d

795, 798 (3d Cir. 1967). "Rule 12(e)'s standard is plainly
designed to strike at unintelligibility rather than | ack of
detail." 2 James Wn Moore et al., More's Federal Practice

§ 12.36 at 12-121 (3d ed. 2008). We determ ne that Counts VII,
VIIlT, X, XI and XIl of COcasio' s Second Arended Conplaint are
sufficiently pleaded under the federal notice pleading standard.

Bell Atl. Corp. v. Twonbly, 127 S. C. 1955 (2007). Accordingly,

we will deny the notions of Ocwen and BONY for a nore definite
statenent as to Counts VII, VIII, X X, and XIl of the Second
Amended Conpl ai nt .

In sum we will grant the notions of defendants Ccwen
and BONY to dismss Counts I, I, I'll, IV, V, VI, IX XIl and
XI'V of the Second Anended Conpl ai nt against them W will deny
the notions of OCcwen and BONY for a nore definite statement as to

Counts VII, VIII, X, XI, and XI| of the Second Amended Conpl ai nt.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
| RIS OCASI O : Cl VIL ACTI ON
. :
OCVEN LOAN SERVI CI NG, LLC, :
et al. ) NO. 07-5410
ORDER

AND NOW this 23rd day of July, 2008, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendant Ccwen Loan Servicing, LLC
to dismss plaintiff's Second Amended Conpl ai nt pursuant to
Federal Rule of G vil Procedure 12(b) and 9(b) and for nore
definite statenent pursuant to Federal Rule of Civil Procedure
12(e) (Doc. No. 20) is GRANTED in part and DENIED in part;

(2) the notion of defendant Ccwen Loan Servicing, LLC
to dismss is GRANTED as to Counts |, I, IIl, 1V, V, VI, IX
XI'll and XIV of plaintiff's Second Anended Conpl ai nt against it;

(3) the notion of defendant OCcwen Loan Servicing is
ot herwi se DEN ED,

(4) the notion of defendant Bank of New York to
dismss plaintiff's Second Amended Conpl ai nt pursuant to Federal
Rul e of Civil Procedure 12(b) and 9(b) and for nore definite
statenent pursuant to Federal Rule of Civil Procedure 12(e) (Doc.

No. 24) is GRANTED in part and DENIED in part;



(5) the notion of defendant Bank of New York to
dismss is GRANTED as to Counts I, I, LI, IV, V, VI, IX XII
and XIV of plaintiff's Second Arended Conpl ai nt agai nst it;

(6) the notion of defendant Bank of New York is
ot herwi se DENI ED;, and

(7) defendants Ccwen Loan Servicing, LLC and Bank of
New York shall file and serve their answers to the renaining
counts of the Second Amended Conpl aint on or before August 11,
2008.

BY THE COURT:

[s/ Harvey Bartle II|

C J.



